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¶ 1 In this post-decree dissolution of marriage proceeding, Kim 

Anh Bradley (wife) contends that the district court erred by 

adopting a magistrate’s order that reopened the marital property 

division under C.R.C.P. 16.2(e)(10) and recalculated her fifty 

percent share of Dana Bradley’s (husband) pension.  Because we 

agree, we reverse the order and remand the case for the court to 

reinstate the November 2016 property division.   

I. Factual Background 

¶ 2 The parties were married in July 2003 and separated in 

October 2010.  Wife petitioned to dissolve the marriage in October 

2015.  The parties resolved most of the contested issues before the 

permanent orders hearing but could not agree on the division of 

three retirement assets, including husband’s Boston Fire 

Department (Department) pension.   

¶ 3 Wife asked for an award of fifty percent of the marital portion 

of husband’s pension that accrued during the six years they lived 

together as a married couple.  Specifically, wife’s attorney said that 

wife wanted “an allocation of 50 percent of [6] over 17.5,” with the 

“[6]” representing the number of years the parties lived together and 

the “17.5” representing the total number of years of husband’s 
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pension.  Husband did not object to wife’s request or to her 

attorney’s statement that the appropriate calculation for his 

pension was “one half times [6] over 17.5.”   

¶ 4 Husband testified that his pension had a $44,382.58 balance 

in 2005 and that he contributed an additional $7,384 in 2006.  

Husband did not present a current balance for the pension and said 

he had “no way to go back” and determine the balance in 2003.  

There was no other testimony potentially relevant to the calculation 

of the martial value of the pension.   

¶ 5 The record reflects that, at the time of the permanent orders 

hearing, neither husband nor wife had asked a representative of the 

Boston Retirement System (the System) whether wife’s proposed 

allocation of husband’s pension benefits was consistent with the 

System’s formula for determining the marital value of husband’s 

pension.   

¶ 6 The magistrate ordered that the parties would equally split the 

marital portion of the pension that accumulated between July 2003 

and October 2010.  The magistrate clarified that the exact amount 

of the marital portion would be based on husband’s three highest 

years of salary during that six-year period.  Expressing 
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“frustrat[ion]” over the lack of relevant evidence, the magistrate 

ordered husband to obtain documents that would show the accrual 

of the pension and husband’s three highest years of salary during 

that six-year period.  Once the parties had reviewed those 

documents, the magistrate directed wife’s counsel to prepare a 

decree and a “separation agreement” reflecting the magistrate’s 

orders.   

¶ 7 The magistrate signed the permanent orders on November 8, 

2016.  The magistrate accepted the parties’ calculations concerning 

the marital portion of the pension that accumulated between July 

2003 and October 2010, and found that wife’s fifty percent share of 

that amount would be $2,797.87 per month.  The magistrate 

ordered the parties to divide the pension via a domestic relations 

order (DRO).   

¶ 8 Neither party asserted at the time that the $2,797.87 figure 

was incorrect or appealed the permanent orders.   

¶ 9 In May 2017, the magistrate granted wife’s motion to adopt a 

qualified domestic relations order (QDRO) that recognized her right 

to a fifty percent share of the marital portion of husband’s pension.  

The QDRO, in turn, calculated the marital portion of husband’s 
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pension as “a fraction, the numerator of which is the three (3) 

highest years of [husband]’s total benefit accrual service . . . earned 

while the parties were married (July 21, 2003) and until the [sic] 

October 2010, and the denominator of which is the total number of 

months the [husband] works for the [Department].”   

¶ 10 Two years later, wife filed a motion to amend the QDRO 

because the Boston Retirement Board had rejected the first one.  

She attached a new QDRO that she believed met “the requirements 

of the City of Boston Retirement Board for review and approval.”  

The amended QDRO again recognized wife’s right to a fifty percent 

share of the marital portion of husband’s pension, which was 

calculated this time as “the average annual salary of the three (3) 

highest years of [husband’]s total benefit accrual service . . . earned 

while the parties were married (July 21, 2003) and until the [sic] 

October 2010, multiplied by eighty percent (80 %).”  The district 

court signed the amended QDRO in September 2019.   

¶ 11 In July 2020, husband sought to recalculate wife’s share of his 

pension under C.R.C.P. 16.2(e)(10).  He asserted that wife’s counsel 

had “misstated” during the permanent orders hearing the formula 

for calculating the marital portion of his pension.  He argued that, 
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as a result of the “misstatement,” wife would receive more than her 

fifty percent share of the pension benefits.  Over wife’s objection, 

the magistrate set the matter for an evidentiary hearing.   

¶ 12 Husband testified at the hearing that he had relied on wife’s 

counsel’s statement at the permanent orders hearing regarding how 

his pension benefits should be calculated.  Husband said he did not 

learn until 2020 that the calculation was inconsistent with the 

System’s formula for determining the marital value of husband’s 

pension.  Husband testified that using the formula provided by 

wife’s attorney would lead to wife receiving more than half the total 

value of his pension.   

¶ 13 A representative from the System appeared at the hearing to 

explain that a pension calculation in Massachusetts included three 

elements — the employee’s retirement age, top three years of salary, 

and total years of creditable service.  The representative testified 

that wife’s attorney failed to include the age element in his 

calculation.  The representative said that, when calculated 

correctly, wife’s fifty percent share of the marital portion of 

husband’s pension was only $401.25 per month.   
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¶ 14 The magistrate ruled that wife’s attorney’s “disclosure” of the 

pension benefit formula at the time of the permanent orders hearing 

was a misstatement or omission justifying a reallocation of the 

pension under C.R.C.P. 16.2(e)(10).  The magistrate found that the 

existing calculation would result in wife receiving more than her 

fifty percent share of husband’s pension benefit, which was not in 

accordance with the parties’ or the magistrate’s intent at the time 

the permanent orders were entered.  The magistrate ordered the 

parties to submit a new QDRO consistent with the System’s 

formula.   

¶ 15 Wife sought district court review of the magistrate’s decision 

under C.R.M. 7(a).  She argued that the magistrate had lacked 

jurisdiction under C.R.C.P. 16.2(e)(10) to reallocate the pension 

benefits.   

¶ 16 The district court disagreed, concluding that husband had 

sufficiently alleged a material omission or misstatement by wife’s 

attorney at the permanent orders hearing regarding the formula for 

calculating the marital portion of husband’s pension.  The court 

said that, because the formula “was missing a key variable,” the 
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resulting division of husband’s pension was inequitable.  The court 

adopted the magistrate’s order as an order of the court.   

¶ 17 The court granted husband’s motion to adopt a new QDRO 

that allocated to wife $401.25 of husband’s pension per month.   

II. Appellate Standard of Review 

¶ 18 A district court reviewing a magistrate’s order may not alter 

the magistrate’s factual findings unless they are clearly erroneous.  

C.R.M. 7(a)(9).  “A court’s finding of fact is clearly erroneous if there 

is no support for it in the record.”  Gagne v. Gagne, 2019 COA 42, 

¶ 17, 459 P.3d 686, 692.  Our review of the district court’s order is 

effectively a second level of appellate review, so we apply the same 

clearly erroneous standard to the magistrate’s factual findings.  In 

re Marriage of Young, 2021 COA 96, ¶ 18, 497 P.3d 524, 529.  

However, we review de novo the magistrate’s and the court’s 

interpretation and application of C.R.C.P. 16.2.  In re Marriage of 

Evans, 2021 COA 141, ¶ 40, 504 P.3d 988, 997.   

III. C.R.C.P. 16.2(e)(10) Did Not Apply 

¶ 19 We address wife’s second contention first because it is 

dispositive of the appeal.  She argues, and we agree, that husband’s 



8 

motion did not state sufficient grounds to trigger a reopening of the 

property division under C.R.C.P. 16.2(e)(10).   

A. C.R.C.P. 16.2(e)(10) 

¶ 20 In domestic relations cases, the parties “owe each other and 

the court a duty of full and honest disclosure of all facts that 

materially affect their rights and interests.”  C.R.C.P. 16.2(e)(1); see 

In re Marriage of Durie, 2020 CO 7, ¶ 15, 456 P.3d 463, 468.  

Therefore, the parties “must affirmatively disclose all information 

that is material to the resolution of the case.”  C.R.C.P. 16.2(e)(1); 

see Durie, ¶ 15, 456 P.3d at 468.  “If a disclosure contains a 

misstatement or omission materially affecting the division of assets 

or liabilities, any party may file and the court shall consider and 

rule on a motion seeking to reallocate assets and liabilities based on 

such a misstatement or omission,” so long as the motion is filed 

within five years of the final decree.  C.R.C.P. 16.2(e)(10).   

¶ 21 This remedy is “extraordinary” and “very narrow,” however, 

and the court should reopen a decree only when doing so is truly 

justified under the rule.  Durie, ¶ 36, 456 P.3d at 472 (quoting In re 

Marriage of Runge, 2018 COA 23M, ¶ 34, 415 P.3d 884, 890).   
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B. Analysis 

¶ 22 In his motion, husband alleged that, at the permanent orders 

hearing, wife’s attorney “misstated” the formula for calculating the 

marital value of his pension.  But this was not a “misstatement” 

under C.R.C.P. 16.2(e)(10).  Rather, husband challenges the 

sufficiency of the evidence presented at the permanent orders 

hearing.  Thus, husband’s allegation does not invoke C.R.C.P. 

16.2(e)(10).   

¶ 23 C.R.C.P. 16.2(e)(10) “provides a remedy when a party violates 

the rigorous disclosure requirements of C.R.C.P. 16.2 and ‘gives 

equitable powers to the court in cases where a material asset or 

liability has not been disclosed.’”  Evans, ¶ 22, 504 P.3d at 994 

(emphasis added) (quoting In re Marriage of Durie, 2018 COA 143, 

¶ 18, 459 P.3d 637, 641, aff’d but criticized, 2020 CO 7, 456 P.3d 

463).  The reallocation remedy under C.R.C.P. 16.2(e)(10) applies 

“only ‘if either party failed to comply with his or her affirmative 

duties to disclose financial information.’”  In re Marriage of Martin, 

2021 COA 101, ¶ 30, 497 P.3d 1063, 1068 (quoting In re Marriage 

of Schelp, 228 P.3d 151, 156 (Colo. 2010)).   

¶ 24 There was no disclosure violation here.   
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¶ 25 First, a “disclosure” under C.R.C.P. 16.2(e) is a term of art.  

C.R.C.P. 16.2(e)(1) says that  

[p]arties to domestic relations cases owe each 
other and the court a duty of full and honest 
disclosure of all facts that materially affect 
their rights and interests and those of the 
children involved in the case.  The court 
requires that, in the discharge of this duty, a 
party must affirmatively disclose all 
information that is material to the resolution of 
the case without awaiting inquiry from the 
other party.  This disclosure shall be 
conducted in accord with the duty of candor 
owing among those whose domestic issues are 
to be resolved under this Rule 16.2.   

Form 35.1, which is included in the appendix to Chapters 1 to 17A, 

C.R.C.P., lists the specific information and documents that parties 

to a domestic relations case must disclose to the other party 

“without a formal discovery request.”  See In re Marriage of Hunt, 

2015 COA 58, ¶¶ 13-15, 353 P.3d 911, 913.   

¶ 26 Although the parties to a dissolution of marriage case must 

provide each other with broad disclosures, under C.R.C.P. 16.2 and 

Form 35.1, an attorney’s statement during a hearing or other court 

proceeding does not substitute for, and is not the equivalent of, a 

“disclosure.”   
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¶ 27 Second, both parties not only knew at the time of the 

permanent orders hearing that husband had a pension, but they 

litigated at the hearing its value and the calculation of the marital 

portion of the pension.  C.R.C.P. 16.2(e)(10) does not grant a party a 

second chance to relitigate issues addressed at a permanent orders 

hearing.  See Martin, ¶¶ 27-29, 497 P.3d at 1067 (C.R.C.P. 

16.2(e)(10) does not provide a post-decree allocation remedy where 

the husband knew all the information at the time of the dissolution 

and made no claim that the wife failed to disclose any relevant 

documents); see also Runge, ¶ 32, 415 P.3d at 889-90 (holding that 

C.R.C.P. 16.2(e)(10) does not permit a spouse to revalue assets that 

were disclosed pre-decree).   

¶ 28 Third, the disclosure duties that C.R.C.P. 16.2(e) imposes on 

parties do not include an independent due diligence obligation or a 

requirement to conduct investigations for the benefit of the other 

party.  Specifically, a party is not required to conduct an 

investigation to obtain information or documents that, while 

potentially relevant, are not specified in Form 35.1.  The 

“Retirement Plans” section of the Form only requires disclosure of 

“[t]he most recent documents identifying each retirement plan of 
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which a party is a beneficiary, and stating the current value, and 

the Summary Plan Descriptions.”  It does not require disclosure of a 

retirement plan administrator’s formula for determining the marital 

value of a spouse’s pension or calculation of the marital portion of 

the pension if that information is not contained in the specified 

documents.  The record does not indicate that either party failed to 

disclose “[t]he most recent documents identifying each retirement 

plan of which a party is a beneficiary, and stating the current value, 

and the Summary Plan Descriptions.”   

¶ 29 We are unpersuaded by husband’s assertions that he relied on 

wife’s attorney to provide the correct formula and that the attorney’s 

“misstatement” regarding the formula resulted in the current 

predicament.  The record contains no suggestion that the 

documents wife was required to disclose to husband included the 

formula for determining the marital value of husband’s pension.  

Further, in our view, both parties failed to perform reasonable due 

diligence regarding the System’s formula for calculating husband’s 

pension.   

¶ 30 Wife had an affirmative obligation to disclose information in 

her possession regarding the calculation of husband’s pension. See 
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C.R.C.P. 16.2(e)(1).  Wife had no duty under C.R.C.P. 16.2(e), 

however, to contact the System to obtain relevant facts concerning 

husband’s pension.  Moreover, both parties were capable of timely 

investigating how the System calculated husband’s pension.   

¶ 31 Significantly, this was husband’s pension.  He had the same 

— if not a superior — obligation to obtain information regarding the 

valuation and proper calculation of this asset.  See Hunt, ¶ 14, 

353 P.3d at 913.  Husband, who was represented by counsel until 

three days before the permanent orders hearing, could have secured 

the testimony of a System representative, reviewed the Department 

website, or presented his own evidence that would have allowed the 

court to calculate the marital portion of his pension with the 

precision to which he now claims he is entitled.  C.R.C.P. 16.2(e)(10) 

cannot “rescue[]” husband “from the consequences of [his] own 

decision[s]” to rely on wife’s attorney’s statement and not present 

evidence about his own pension.  See Runge, ¶ 34, 415 P.3d at 890 

(holding wife accountable for her decision to settle the dissolution 

case without fully evaluating the pre-decree information that 

husband had provided to her).   
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¶ 32 In Durie, the supreme court stressed the importance of the 

finality of dissolution decrees and stated that C.R.C.P. 16.2(e)(10) is 

not intended to entitle an ex-spouse to “the legal equivalent of a 

mulligan.”  Durie, ¶¶ 36, 38, 456 P.3d at 472.  The “mulligan” to 

which the court referred in Durie is precisely what husband seeks 

here.  Rather than acknowledge that he failed to present evidence 

that would have allowed the court to calculate the marital value of 

his pension consistent with the System’s requirements, husband 

wants a do-over based on information that he could have discovered 

and presented at the permanent orders hearing.  That remedy is not 

available under C.R.C.P. 16.2(e)(10).   

¶ 33 We therefore conclude that husband’s motion did not raise an 

allegation sufficient to trigger C.R.C.P. 16.2(e)(10) and that the 

magistrate erred by reopening the property division and reallocating 

the pension under that rule.  See Martin, ¶ 29, 497 P.3d at 1097; 

see also § 14-10-122(1)(a), C.R.S. 2021 (holding that a marital 

property division may not be modified absent conditions justifying 

reopening a judgment).  Accordingly, we reverse the district court’s 

order adopting the magistrate’s decision and remand for the court 

to reinstate the November 2016 property division.   
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¶ 34 If the parties are unable to draft a DRO or QDRO that 

complies with the terms of the November 2016 order and satisfies 

the System’s criteria, then the court must find another way to 

award wife her $2,797.87 monthly share of husband’s pension.  See 

In re Marriage of Payne, 897 P.2d 888, 889 (Colo. App. 1995) (noting 

that the district court may enter a variety of orders to implement its 

property division).   

¶ 35 In light of our determination, we need not address wife’s 

argument concerning the C.R.C.P. 7(b)(1) particularity requirement.   

IV. Conclusion 

¶ 36 The order is reversed and the case is remanded for the court to 

reinstate the November 2016 property division.   

JUDGE NAVARRO and JUDGE KUHN concur.   


