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¶ 1 In this post-dissolution of marriage proceeding involving Gary 

Duane Stortenbecker (husband) and Katie Elaine Stortenbecker 

(wife), husband appeals a district court’s order imposing a remedial 

contempt sanction for his failure to pay certain financial 

obligations.  We affirm in part, reverse in part, and remand the case 

for additional proceedings. 

I. Background 

¶ 2 After nearly eighteen years of marriage and three children, the 

parties petitioned for dissolution in August 2010.  The parties later 

entered into a parenting plan and separation agreement in which 

husband agreed to (1) “be 100% responsible” for all the children’s 

expenses, including their post-secondary education; (2) reimburse 

wife for all the children’s expenses; and (3) pay wife monthly 

maintenance of $1,250 for ten years. 

¶ 3 Over the next several years, wife filed a series of contempt 

motions against husband, all of which were resolved either by 

stipulation or by a ruling from the district court. 

¶ 4 In June 2016, the district court found husband in remedial 

contempt and imposed a sanction requiring him to pay wife past 

due and unpaid support for the children’s post-secondary education 
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expenses.  The court ordered husband to make that payment within 

thirty-five days. 

¶ 5 In September, wife notified the district court that husband had 

not complied with its order.  She asked for additional remedial 

sanctions, including incarceration.  Two months later, the court 

held a hearing, after which it ordered husband to timely meet all his 

financial obligations and set another hearing to review the status of 

his payments.  The court cautioned him that if he failed to make the 

payments before the review hearing, it would impose a jail sentence. 

¶ 6 Husband failed to appear for the review hearing.  The district 

court issued an arrest warrant, set a $30,000 cash bond, and 

scheduled another review hearing. 

¶ 7 Again, husband failed to appear for the review hearing, and 

the district court increased the bond to $75,000. 

¶ 8 In June 2017, husband was arrested, extradited to Colorado, 

and released from custody after posting the $75,000 bond. 

¶ 9 Three months later, in September, the district court released a 

portion of the $75,000 bond to wife in partial satisfaction of 

husband’s outstanding debts.  Wife later requested that the 
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remaining bond money be applied to cover other past-due 

obligations. 

¶ 10 On November 21, 2017, a magistrate granted wife’s request, 

releasing the rest of the bond money to her.  The court also ordered 

husband to make, within thirty days, an additional payment of 

$37,575 to fully satisfy his past-due and unpaid obligations for the 

children’s post-secondary expenses. 

¶ 11 In October 2018, wife again moved for contempt, alleging that 

husband did not pay the $37,575 debt and was in arrears on his 

maintenance payments.  She left to the district court’s discretion 

the type of sanctions to be imposed, either punitive or remedial. 

¶ 12 In February 2019, the parties read into the record a detailed 

stipulation resolving wife’s motion for contempt. 

¶ 13 On March 19, 2019, the district court reduced the parties’ oral 

stipulation to a written order, providing as follows: 

• Husband voluntarily admitted to the contempt. 

• Husband stipulated to a six-month jail sentence, which 

will be suspended if he (1) pays on time his current 

maintenance obligation of $1,250 per month, beginning 

March 1, 2019; and (2) pays on time an additional 
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$2,057 per month for three years, beginning June 1, 

2019, for unpaid maintenance and post-secondary 

education expenses, as well as current post-secondary 

education expenses. 

• “If [husband] purges himself of the contempt, any 

unserved portion of the remedial jail sentence shall again 

be suspended, subject to any further findings of remedial 

contempt.” 

• Husband agreed to pay wife’s attorney fees associated 

with the contempt action. 

• Wife will cooperate with husband by providing any 

information or signing any releases necessary for him to 

investigate any payments he may have made. 

¶ 14 In June 2019, wife filed a status report, indicating that 

husband had failed to comply with the March order.  She sought 

the imposition of the stipulated remedial sanction of a six-month 

jail sentence. 

¶ 15 On August 8, 2019, the district court, on husband’s petition 

for review, vacated the magistrate’s November 21, 2017, order 

releasing the remaining bond money and ordering husband to pay 
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an additional $37,575.  The court reasoned that “there [were] 

insufficient findings” and “it [was] not clear how the judgment 

amount was even computed.” 

¶ 16 In November 2020, the district court conducted a telephonic 

evidentiary hearing.  The court ultimately held husband in 

contempt for failing to pay his outstanding debts along with the 

accrued interest under the March 19 order; found that he had the 

present ability to comply with the order; and sentenced him, as a 

remedial sanction, to six months in jail, which could be purged by 

paying wife the sum of $60,171.  The court stayed the jail sentence 

pending this appeal. 

II. Telephonic Hearing 

¶ 17 We first consider husband’s contention that the district court 

erred by holding the contempt hearing telephonically because he 

was precluded from viewing a specific exhibit. 

¶ 18 Husband objected to the admission of an impeaching 

document because he was unable to view it, but he never 

specifically objected to the hearing being conducted via telephone.  

And before the contempt hearing, husband offered the court the 

option of conducting the hearing telephonically to accommodate the 
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ongoing COVID-19 pandemic.  Because husband did not preserve 

the issue, we will not address it now.  See In re Marriage of Crouch, 

2021 COA 3, ¶ 13 (declining to consider argument raised for the 

first time on appeal). 

III. Remedial Contempt Sanction 

¶ 19 Husband next contends that the district court reversibly erred 

by imposing a punitive sanction in a remedial contempt proceeding.  

To get there, he points to the court’s “fixed” six-month sentence and 

says it is a punitive, not remedial, sanction.  We are not persuaded. 

¶ 20 Wife asserts, and the record supports, that husband did not 

preserve this issue, either.  At no time before this appeal did he 

argue that the district court “illegally” blended remedial and 

punitive contempt sanctions.  The closest he came to preserving the 

issue was after the court issued its oral ruling, at which time he 

asked: “If [husband] serves six months in jail, does that purge the 

amount owed?”  This passing reference is insufficient to preserve 

the issue for our review.  See Berra v. Springer & Steinberg, P.C., 

251 P.3d 567, 570 (Colo. App. 2010) (to preserve an issue for 

appeal, the issue must be brought to the district court’s attention 

so that the court has an opportunity to rule on it). 



7 

¶ 21 Even so, we can consider unpreserved issues to prevent a 

miscarriage of justice.  C.A.R. 1(d) (appellate court may in its 

discretion notice any error appearing of record); see, e.g., People in 

Interest of A.E., 914 P.2d 534, 539 (Colo. App. 1996) (“This case 

presents one of those limited situations in which an error by the 

[district] court, not otherwise properly preserved for appeal, should 

be characterized as fundamental or one causing a miscarriage of 

justice . . . .”).  Given the risk of husband’s liberty being erroneously 

deprived, we elect to address this unpreserved issue. 

¶ 22 On one hand, punitive sanctions for indirect contempt are 

designed to punish “by unconditional fine, fixed sentence of 

imprisonment, or both, . . . conduct that is found to be offensive to 

the authority and dignity of the court.”  C.R.C.P. 107(a)(4).  Because 

“the power to punish for contempt should be used sparingly, the 

contemnor’s mental state of willful disobedience must be shown” 

before punitive sanctions may be imposed.  In re Marriage of Cyr, 

186 P.3d 88, 91-92 (Colo. App. 2008).  Additionally, the court may 

impose punitive sanctions only if it expressly finds, beyond a 

reasonable doubt, that the contemnor’s conduct was offensive to 

the authority and dignity of the court.  C.R.C.P. 107(d)(1); see also 
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Lobb v. Hodges, 641 P.2d 310, 311 (Colo. App. 1982) (“Because an 

alleged contemn[o]r’s liberty and property are at risk, the added 

precaution of the specific finding of offense to the dignity of the 

court is required.”).  Although the court need not make this finding 

in the exact language of C.R.C.P. 107(d)(1), the language used must 

be sufficient to comply with the rule.  In re Marriage of Leverett, 

2012 COA 69, ¶ 39. 

¶ 23 Remedial sanctions for indirect contempt, on the other hand, 

are “imposed to force compliance with a lawful order or to compel 

performance of an act within the person’s power or present ability 

to perform.”  C.R.C.P. 107(a)(5).  Such sanctions must be supported 

by findings of fact by a preponderance of the evidence establishing 

that the contemnor (1) failed to comply with a lawful court order; 

(2) knew of the order; and (3) has the present ability to comply with 

the order.  In re Parental Responsibilities Concerning A.C.B., 2022 

COA 3, ¶ 24.  The alleged contemnor bears the burden of proving a 

present inability to comply with the order.  Id.  That finding is 

required because the contemnor must have the present means to 

purge the contempt.  See C.R.C.P. 107(d)(2) (remedial contempt 

order must describe the means by which the person may purge the 
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contempt and the sanctions that will be in effect until the contempt 

is purged). 

¶ 24 When, as here, the district court finds that the contemnor has 

the present ability to comply, it may impose an indefinite term of 

imprisonment until the contemnor performs the acts necessary to 

purge the contempt.  See A.C.B., ¶ 24.  Imprisonment as a remedial 

sanction is “always conditional”; that is, “the contemnor holds in 

his hand the proverbial keys to the jailhouse door — once he purges 

the contempt, he is free.”  Id. 

¶ 25 Wife’s contempt motion did not specify what type of sanction 

she wanted the court to impose against husband; instead, that 

decision was left to the district court’s discretion.  The court found 

husband in contempt for violating the March 19 order, and, based 

on the parties’ stipulation and husband’s admission, it imposed, as 

a remedial sanction, a six-month jail term that husband could end 

early if he purged himself of the contempt by paying $60,171. 

¶ 26 To be sure, a “fixed” jail sentence is usually a punitive 

sanction.  See C.R.C.P. 107(a)(4); see also People ex rel. Pub. Utils. 

Comm’n v. Entrup, 143 P.3d 1120, 1125 (Colo. App. 2006) (district 

court cannot impose a fixed term of imprisonment as a remedial 
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sanction).  But such a sentence is remedial when the contemnor is 

given the option to purge the contempt and avoid the sentence (or 

terminate it early).  See, e.g., In re Marriage of Crowley, 663 P.2d 

267, 268-69 (Colo. App. 1983) (thirty-day jail sentence with a purge 

clause constituted a remedial sanction); In re Marriage of Weis, 

232 P.3d 789, 793, 797 (Colo. 2010) (sixty-day jail sentence was 

remedial when the district court indicated it would reconsider the 

sentence if the contemnor complied with the order); In re Marriage 

of Roberts, 757 P.2d 1108, 1110 (Colo. App. 1988) (fifteen-day jail 

sentence was remedial, instead of punitive, when the district court 

indicated that it would suspend the sentence if the contemnor 

complied with the order); In re Marriage of Nussbeck, 974 P.2d 493, 

498 (Colo. 1999) (punitive sanctions cannot be purged because they 

are imposed as punishment for a willful violation of a court order). 

¶ 27 In our view, husband’s sentence is not “fixed” as that term is 

used to distinguish between punitive and remedial sentences; 

rather, the court has ordered him to serve an indeterminate term 

that is capped at six months if he does not purge the contempt.  So, 

contrary to husband’s contention, the sentence is not “fixed” and 

district court’s remedial sanction was valid. 



11 

¶ 28 That said, however, we still cannot let the district court’s 

remedial sanction stand. 

¶ 29 On appeal, husband does not contest his admission that he 

had the present ability to comply when the court approved the 

parties’ stipulation in the March 19 order.  But he argues, and we 

agree, that insufficient evidence supported the court’s finding that 

he had the present ability at the time of the contempt hearing — 

more than a year and a half after the stipulation — to pay the purge 

amount. 

¶ 30 When remedial sanctions are imposed, the district court must 

make findings regarding the “present duty and ability to perform the 

acts required to purge oneself of contempt.”  In re Estate of Elliott, 

993 P.2d 474, 479 (Colo. 2000); see also In re Marriage of Sheehan, 

2022 COA 29, ¶ 27 (“[W]here the [district] court contemplates 

imposing an indefinite period of incarceration as a remedial 

sanction, the court must not only find that the contemnor has the 

ability to comply with the order (i.e., pay the ongoing support 

obligation) but also must find that he has the present ability to 

purge the contempt (i.e., pay the arrears).”); In re Marriage of 

Barber, 811 P.2d 451, 456 (Colo. App. 1991) (district court erred in 
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failing to determine whether the contemnor had the resources to 

purge himself of contempt at the time sentence was imposed); 

Crowley, 663 P.2d at 269 (district court erred in not finding that the 

alleged contemnor had the present ability to perform the act 

required by the court to purge himself of contempt and be released 

from jail); In re Marriage of Hartt, 43 Colo. App. 335, 336, 603 P.2d 

970, 971 (1979) (while the district court found that the contemnor 

was capable of performing the court’s order regarding support and 

was thus guilty of contempt, the court erred by failing to find the 

contemnor had resources at the time of the sentence with which he 

could purge himself of contempt). 

¶ 31 In its oral findings, the district court indicated that husband 

was currently employed and earning $15 per hour, resulting in a 

monthly income of $2,600.  See Friends of Denver Parks, Inc. v. City 

& Cnty. of Denver, 2013 COA 177, ¶¶ 34-37 (appellate court may 

consider the district court’s oral findings and conclusions of law as 

a supplement to its written order).  On that basis, the court said 

that he can pay “at least some amount.”  And husband testified, 

without contradiction, that the current net value of all his assets 

was negative one million dollars.  Yet, the court imposed a purge 
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condition whereby the only way for husband set himself free was to 

pay the entire $60,171.  The court’s finding that husband can pay 

“at least some amount,” however, does not support the imposition 

of the full $60,171 as the purge condition.  Nor did the evidence of 

husband’s financial circumstances before the court at the time of 

the contempt hearing support a finding that he had the 

then-present ability to pay the full sum imposed as the purge 

condition.  Put simply, based on the evidence before the court at the 

time of the contempt hearing, husband’s opportunity to purge was 

illusory and effectively condemned him to jail for the entire six 

months. 

¶ 32 Because insufficient evidence supported the district court’s 

finding as to husband’s present ability to comply with the purge 

conditions it imposed, we reverse the remedial sanction.  Elliott, 

993 P.2d at 479; see also People v. Razatos, 699 P.2d 970, 975 

(Colo. 1985) (“The record in this case will not support a remedial 

contempt order because it does not establish that [the contemnor] 

had the ability to pay the ordered restitution at the time of the 

hearing before the master.”).  On remand, the court should 

determine an appropriate remedial sanction, if any, consistent with 
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the principles discussed above.  And the court should determine 

whether husband has a present ability to comply based on his 

circumstances at the time of the remand hearing.  In re Marriage of 

Lodeski, 107 P.3d 1097, 1103 (Colo. App. 2004). 

¶ 33 Also, the district court did not rule on husband’s claim in his 

pre-trial brief and during the hearing that there was $30,000 of 

bond money missing by virtue of the district court’s August 8, 2019, 

order, which vacated the magistrate’s November 17, 2017, order.  

The court on remand should address the status of the bond money, 

specifically, whether it affects the amounts owed under the 

March 19 order. 

¶ 34 Given our disposition, we need not consider husband’s related 

argument that the district court’s remedial sanction was improper 

because the March 2019 order was an unenforceable contract. 

IV. Conclusion and Remand Instructions 

¶ 35 While we do not disturb the district court’s finding that 

husband was in contempt for failing to comply with the March 19 

order, we reverse the court’s remedial contempt sanction 

imprisoning him for six months until he pays wife $60,171.  The 

court on remand should determine an appropriate sanction, if any, 
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consistent with this opinion.  The court should also address the 

status of the bond money. 

¶ 36 Otherwise, the rest of the order is affirmed. 

JUDGE DUNN and JUDGE WELLING concur. 


