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I.

T pes of Retirement Plans
A. Defined Benefit Plan. Typical of public plans. Pays participants specific benefit
at retirement, usually annuity, or stream of payments, based upon formula
including salary & years of service. 10 U.S.C. 1002(35). Divide using coverture
time/rule formula (except military).
B. Defined Contribution Plan. Provides individual account for participants,
benefits based solely upon value of account. Examples - 401(k), IRA, Employee
Stock Ownership Plans (ESOPs). 10 U.S.C. 1002(34). Divide increase in
account value during marriage.
C. Private Plans. Governed by ERISA, divide using QDRO. 29 U.S.C.
1056(d)(3)(C).
D. Public Plans - governed by specific federal and state laws. Common plans:
1. PERA/PERA 401(k) - Additional considerations:
a) Employee must consent for direct payment. C.R.S.
14-10-113(6)(f): A court shall have no jurisdiction to enter an
order dividing a public employee retirement benefit except upon
written agreement of the parties
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b)

However, there is no statutory provision that prohibits a trial court
from entering an order directing one spouse to pay benefits to the
other when the parties have not reached an agreement. Indeed,
assets in PERA accounts must be included for purposes of
calculating the total marital assets subject to division. I
,
62 P.3d 1092, 1095 (Colo.App. 2002).

c) PERA disability is not divisible property until reach retirement
age, since replaces lost earnings. I
H
, 62 P.3d 1066
(Colo.App. 2002).
d) Account balance is NOT substitute for NPV. Value of PERA is the
value of the income stream, not the contributions or account
balance. I
, 834 P.2d 838 (Colo.App. 1992), I
K ,
912 P.2d 545 (Colo. 1996).
2. FPPA (Fire & Police Pension Association of Colorado).
a)

H
for hirees after 4/1978. C.R.S. 31-31-101,
.
Need 25 yrs service & age 55. Pays 2% x yrs service x High 3 pay.

b)

H
. C.R.S. 31-30.5-101,
. Eligibility varies by fire
vs police, size of municipality, from 20-25 rs service, and age
50-60. Pays 1/2 avg salary in final year before retirement.

c) F A D
earnings. I

not divisible to extent it compensates for lost
, 870 P.2d 630, 662-3 (Colo.App. 1994).

3. Federal Civil Service.
a) C
(C
) applies to hirees prior to
1/1/1984 who not switch to FERS. Pays 1.5% x years x High 3 for
5 yrs, 1.75 yrs next 5 yrs, 2% thereafter. Not covered by Social
Security, but covered by Medicare. Divide using Court Order
Acceptable for Processing (COAP)
b) F
E
(FE ). Pays 1% x yrs
service x High 3. But if separate when over age 62 and 20+ years
of service, pays 1.1%. Covered by Social Security. Divide using
Court Order Acceptable for Processing (COAP)
)

(
). Defined contribution plan. Roth or
Traditional. Employer contribution 1% automatic, 3%
dollar-for-dollar match, next 2% is 1/2 match. $19,500 max
employee contribution. Website for order to divide:
https://www.tsp.gov/planning-for-life-events/divorce-annulment-an
d-legal-separation/
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4. Militar Retirement - Divisible per 10 U.S.C.
outline

1408. See separate

5. Railroad Retirement - Divisible per 45 U.S.C.

231m(b)(2).

6. Social Securit .
a) Social Security is not divisible at divorce per federal
anti-alienation provision. 42 U.S.C. 407(a), including by
agreement. I
A
, 252 P.3d 490 (Colo.App. 2010)
b) No dollar-for-dollar offset, but SS is economic circumstance which
justifies unequal division of marital estate. I
, 121
P.3d 264 (Colo.App. 2005).
c) CSRS, and most PERA employees are not covered by Social
Security, which results in anomaly that marital contributions to one
spouse s SS are not divisible, while marital contributions to other
spouse s PERA are divisible.
d) Cannot distribute SS, nor use as offset to reduce divisible portion
of PERA. I
J
, 950 P.2d 624, 628 (Colo.App. 1997).
e) All is not lost - spouse with at least 10 years of marriage can get
higher of (1) amount equal to half of other spouse s SS, or (2) own
SS entitlement. 20 C.F.R. 404.331.
II.

Division of Pension Considerations
A. Pensions are Marital Propert Subject to Division. I
665 (Colo.1987).
B. Unvested Retirement is Divisible. I
1990).

B

G

, 745 P.2d 661,

, 800 P.2d 1376 (Colo.App.

C. Need Evidence of Value.
1. In I
(Colo.App. 2019) (Unpublished, see E H 1). Upheld not
dividing FERS, as no evidence of value: A district court is required to
find the approximate current value of all property owned by the parties.
But when no evidence of the value of a particular asset is presented, there
is no error in the court s failure to include that asset in the property
division. Without any evidence to show the value of father s FERS defined
benefit retirement account, the court did not err in failing to value or
divide it. 24.
2. Always request statement of benefits, which provides information about
dates of service, employee contributions & employer match, benefits
accrued for potential retirement age, cash out value, etc.
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D. Defined Benefit Pension in Pa Status is Income.
1. Child Support - always. C.R.S. 14-10-115(5)(a)(I)(H).
2. Maintenance, only to extent not previously divided as marital property.
C.R.S. 14-10-114(8)(a)(I)(H). But still economic circumstance.
E. Survivor Benefits too Speculative to Value. Not know which spouse will die
first, or how long survivor will live. I
F
, 782 P.2d 872 (Colo.App.
1989).

Public Retirement Plans - 004

E AD

B

C.R.S. § 14-10-113(6)(a)(I) applies to all retirement benefits of any nature for public
employees from a plan described in section 401(a), 403(b), 414(d), or 457 of the Internal
Revenue Code of 1986.
o PERA Defined Benefit, 401(k), 457, and DC Plan
o FPPA and other governmental plans
o Dissolution of marriage, legal separation, and declaration of invalidity of marriage
o All divisible directly by the plan upon written agreement
The parties shall submit such written agreement to the plan administrator
after entry of the decree and the permanent – that is in the law.
PERA recommends submitting a draft copy of the DRO to PERA for review prior to
submission of the DRO to the court. This draft submission will satisfy the
as outlined within 14-10-113(6)(c)(I).
Ensure that the court enters the Domestic Relations Order
divorce is final or the permanent orders are entered, whichever is later.

after the

Provide PERA with certified copies of the Order and Agreement
after the DRO is entered by the court.
The agreement and order shall be certified by the clerk of the court and submitted to and
received by the retirement plan at least thirty days before the plan may make its first
payment.
PERA Rule 15 further defines the DRO deadlines within “DRO Submission
Requirements.” PERA Rule 15.25.
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Division of Militar Retirement in a Colorado Divorce
I.

JURISDICTION TO DIVIDE MILITARY RETIREMENT
A. Uniformed Services Former Spouses Protection Act, 10 U.S.C. 1408(c)(4),
enacted in 1982, overruled
C
.
C
, 453 U.S. 210 (1981) which held
military retirement not divisible by states
B. I
G
, 752 P.2d 47 (Colo. 1988). Military retirement is divisible property
interest in Colorado. G
is not retroactive, and only applies to decrees entered
after case decided. I
B
, 833 P.2d 734 (Colo. 1992)
C. Personal jurisdiction over servicemember alone insufficient to divide military
retirement. USFSPA requires:
1. Residence not due to military orders,
2. Domicile, or
3. Consent
D. USFSPA preempts state law, and CO lacks subject-matter jurisdiction to divide
retirement absent domicile or affirmative conduct demonstrating express or
implied consent. I
B
, 833 P.2d 734 (Colo. 1992), I
A
, 932 P.2d
863 (Colo.App. 1997)

II.

TYPES OF MILITARY RETIREMENT
A. High 3 (Most common, so far...)
1. Service commenced 9/8/1980 - 12/31/2005, OR between 1/1/2006 12/31/2017 & not elect Blended in 2018
2. Each year of service worth 2.5% of avg of highest 36 months of base pay
3. Annual COLA based upon CPI
B. Blended Retirement. Combines defined benefit plan with enhanced TSP
1. Active Dut
a)

mandator for members who joined before 12/31/2005

b) B
mandator for members who first join after 1/1/2018.
Prior service who join after 1/1/2018 must elect within 30 days
c) B
optional for members who joined between 1/1/2006 12/31/2017 AND made election during 2018 (most elected to stay
in legacy)
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2. Reserves
a) Over 4320 points must remain in legacy
b) Under 4320 points made election during 2018
3. Defined benefit plan reduced from 2.5% to 2% x yrs service x High 3
4. Annual COLA based upon CPI
5. TSP Contribution Limit: up to $18.5K/yr into Roth or Traditional TSP
6. Government Match.
a) 1% to everyone after 60 days (vests at 2 yrs), even if no member
contribution,
b) Up to another 4% match (so 5% total) after 2 yrs
7. Continuation Pa at 12 yrs service, 2.5-13x monthly base pay (0.5-6.5x
for reserves), depending upon duty position
8. Lump Sum Election. At retirement, can elect lump sum of 25% or 50%
of present value of retirement, in return for reduced monthly payments
through SS retirement age.
9. No spousal consent required
10. More Information: http://militarypay.defense.gov/BlendedRetirement/
C. Final Pa
1. Service commenced before 9/8/1980
2. Each year of service worth 2.5% of
3. Annual COLA based upon CPI
D. Redu (ended 12/31/2017, per 37 U.S.C.

(i.e. not 36 mo avg)

354(g)(1))

1. Service after 8/1/1986 & selected career status bonus at 16 yrs service
2. 1st 20 years of service worth 2% of average of highest 36 months of base
pay
3. Each year of service beyond 20 worth 3.5%, up to 75%
4. Annual COLA 1% below CPI, with catch-up recalculation at age 62
5. Rare, as plan not attractive, and now ended.
E. Thrift Savings Plan (TSP). Defined contribution plan, same as civilian federal
employees. More Information: https://www.tsp.gov/index.html
III.

MILITARY RETIREMENT CALCULATION
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A. Retired Pa Subject to Division. USFSPA authorizes, but does not require, states
to divide disposable retired pay , which is total retired pay minus amounts:
1. Owed to U.S. due to previous overpayments
2. Deducted from retired pay as result of court-martial forfeiture
3. Equivalent to the percentage of disability formula to a member eligible for
a Chapter 61 disability retirement (see next section)
4. Survivor Benefit Plan (SBP) premiums for benefit of former spouse
5. Waived to receive VA disability benefits. 38 U.S.C.
5304 & 5305
B. H

Coverture Formula.
1. I
H , 909 P.2d 525 (Colo. 1995). "Time Rule" formula, or
"coverture" fraction. Spouse's share is one-half of months of marriage
overlapping military service, divided by total months of creditable service
at time of
2. Applicability:
a) Decree before 12/23/2016,
b) Already retired at time of decree (as no post-divorce enhancements
possible), or
c) Non-military defined benefit plans

C.

Fro en Benefit Rule
1. 2017 National Defense Authori ation Act, enacted on 12/23/2016
2. Free es Former Spouse Share of Retirement at Decree. Disposable
retired pay means basic pay payable to the member for the member s pay
grade and years of service
, as increased by
each
- that occurs under section 1401a(b) of this
title between the time of the court order and the time of the member s
retirement. 10 U.S.C. 1408(a)(4)(B)
3. Applies When Still Serving. When already retired, use traditional
coverture formula, as there would be no post-dissolution enhancements to
pay to exclude
4. Ne Formula. Requires calculation of hypothetical share member would
be entitled to receive at time of dissolution given rank & time in service
when decree is issued, so it s a two-step process
a) Calculate h pothetical retirement at time of decree, ignoring
inability to retire with < 20 yrs service cannot yet retire. So
member with 12 yrs receives 24% or 30% of the high-three of his
base pay at the time of dissolution (12 years x 2% (
) or 2.5% (
))
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b) Modified Coverture Formula to calculate spousal share based
upon service through
, NOT through
. Marital
share, to be applied against the hypothetical retirement from step 1,
is therefore:
Months of marriage overlapping service
----------------------------------------------------Months of service at time of
D. Reserves/National Guard. Similar formula applies - substitute reserve points for
months. Per I
B
, 800 P.2d 1376 (Colo. App. 1990), unvested reserve
points are divisible
E. Fi ed Dollar Amount. Rare, and not include COLAs.
IV.

DIRECT RETIREMENT PAYMENT FROM DFAS
A. 10/10 rule. Requires at least 10 years of marriage overlapping military service
B. Order needs:
1. SCRA. Indication that rights under Servicemembers Civil Relief Act
were respected or waived,
2. Jurisdiction. Indication of basis of jurisdiction over servicemember
(residence, domicile, or consent),
3. Marriage date, and indication that 10/10 rule met,
4. Fro en Benefit Data: Current rank, years of service, and High-3 pay.
C. Sample Language to Divide Militar Retirement (E H 2)
D. No Deadline, but DFAS only pays prospectively after processed (takes about 90
days after retirement), so need mechanism for payment in interim

V.

SURVIVOR BENEFIT PLAN (SBP)
A. "Insurance polic " on retirement. Without SBP, retirement ends when retiree
dies. SBP pays surviving beneficiary monthly amount of 55% of designated base
amount
B. Ma imum designated base amount is base pay. Required to elect maximum
spousal coverage if married, unless spouse consents. 10 U.S.C. 1448(a)(3)(A).
No consent required if member unmarried at retirement.
C. Beneficiaries:
1. Spouse
2. Former spouse (as long as not in marriage which happened when under
55), as long as at least one yr of marriage or a child. 10 U.S.C. 1447.
C
,
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3. Children if under 18 or in college and under 22 (Contingent if
spouse/former spouse)
4. Disabled children, if disability happened while under 18 or in college
under 22 (Contingent)
D. Premiums. Spouse premium is 6.5% X base amount. Stop once retiree is 70 and
paid 360 months of premiums. 10 U.S.C. 1452(j)
E. Premium Responsibilit . DFAS deducts premium from retirement pre-division,
when SBP for benefit of former spouse. DFAS will not honor separate premium
allocation, so separate reimbursement mechanism required. Court may allocate
premium costs. I
, 897 P.2d 888 (Colo. App. 1995). Typically divided
equally in El Paso County, have heard second-hand of cases where courts required
spouse to pay it all
F. Deemed Election. Former spouse can request election directly from DFAS. Use
DD Form 2656-10.
G. Deadline. One year from order requiring SBP coverage for deemed election, or to
change from spouse to former spouse.
H. Failure to Elect.
1. If SBP not selected at retirement, cannot add later. Need life insurance
2. Failure to change beneficiary from spouse to former spouse. May be able
to fix by submitting DD F
149, A
C
to applicable Board for Correction of Military Records
VI.

VA DISABILITY. Member with service-connected disability entitled to receive
disability payments after leaving service
A. Disabilit Ratings
1. Rating 10-40%, waive retired pay dollar for dollar
2. Rating 50% or higher, no waiver, 10 U.S.C. 1414, unless under 20 yrs of
service, in which case VA waiver still in effect (See Disability Retirement
below)
3. VA disability based solely upon disability and dependents, not rank.
Disabled SGT receives same as 2-star general). Rate Tables at
https://www.benefits.va.gov/COMPENSATION/resources_comp01.asp
B. Sample 2021 Amounts
1.
2.
3.
4.

10% = $144 (waiver)
30% no dependents = $441 (waiver)
40% spouse & child = $757 (waiver)
80% spouse & child = $1922 (no waiver)
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5. 100% spouse & child = $3450 (no waiver)
C. No Indemnit for Disabilit Waiver/Retirement
1. Prejudgment vs. Postjudgment VA Waiver. Many states, including CO,
previously ordered indemnity for post-judgment conversion of retirement
to disability. E.g. I
, 141 P.3d 926 (Colo.App. 2006).
2. H
. H
, 137 S.Ct 1400 (2017). Court termed semantic
distinction between pre-decree and post-decree waiver. Recognized
potential for hardship: a family court, when it first determines the value
of a family's assets, remains free to take account of the contingency that
some military retirement pay might be waived, or, as the petitioner himself
recognizes, take account of reductions in value when it calculates or
recalculates the need for spousal support.
3. I
, 2017 COA 151. H
overrules
. The H
takeaway is clear. Military retirement disability benefits may not be
divided as marital property, and orders crafted under a state court s
equitable authority to account for the portion of retirement pay lost due to
a veteran s post-decree election of disability benefits are preempted. ( 21)
4. I
(Colo.App. 2018) (Unpublished, at E H 3). Pre-H
separation agreement provided for indemnity. Trial judge ordered
indemnity on contract theory. Court of Appeals reversed: H
effectively overruled cases relying on the sanctity of contract to escape
federal preemption. 21.
5. I
C
(Colo.App. 2019) (Unpublished, at E H 4). Courts may
not shift marital property to avoid the requirements of the USFSPA or
s holding, nor may they financially compensate a former spouse
for not receiving a share of the military spouse s disability pay. 13.
D. VA Disabilit is income for maintenance & child support. I
: .E. - ,,
2020 COA 173, I
, 809 P.2d 1122 (Colo.App. 1991), Implicitly
authorized by
.
, 481 U.S. 619 (1987)
VII.

CHAPTER 61 DISABILITY RETIREMENT
A. 10 U.S.C.
1201-1205. AKA Temporary Disability Retired List (TDRL),
Permanent Disability Retired List (PDRL).
B. Temporar (up to 5 yrs), or permanent (30% disability or 20+ yrs service)
C. Pa ment Amount. Per 10 U.S.C.

1401, retiree receives greater of

1. 2.5% x base pay x years of service, or
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2. Base pay x disability %, up to a maximum of 75% (but then partial waiver
to ensure that disability retirement not higher than longevity, per 10 U.S.C.
1414(b)(1).)
D. VA Waiver.
1. Member will receive both VA Disability & Disability Retirement.
2. < 20 yrs service, must waive retirement dollar-for-dollar to receive VA
disability, even for ratings of 50% or higher. 10 U.S.C. 1414(b)(2)
3. > 20 yrs service, must waive retirement to extent percentage of disability
formula exceeds longevity. 10 U.S.C. 1414(b)(1).
E. Divisibilit .
1. < 20 yrs service, not divisible, since would receive no payments but-for
disability. I
, 205 P.2d 538 (Colo.App. 2009)
2. > 20 yrs service, divisible to extent payment based on longevity and
exceeds normal VA disability payment. 10 U.S.C. 1408(a)(4)(A)(iii),
I
, 264 P.3d 647 (Colo.App. 2011).
3. Never seen Chapter 61 retirement divided, as disability rating method
typically higher than longevity.
F. Identif ing a Disabilit Retirement. If married at retirement, spouse will likely
know if went through process. If already retired, Retiree Account Statement is
same for Chapter 61 and normal 20-year retirement, so must review DD 214,
Block 28 (Narrative Reason for Separation).

D
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VIII.

Dividing Retirement Using Net Present Value
A. NPV is Authori ed Method of Division. I
1995). But when is it appropriate?

H

, 909 P.2d 525 (Colo.

1.

A
. The benefits associated with
immediate distribution are particularly compelling in those instances
where the value of the pension benefits is minimal relative to the marital
estate. A division of pension benefits on a net present value basis at the
time of dissolution is appropriate, for example, in those cases where the
value of the pension is small because the employee spouse has worked
relatively few qualifying years during the marriage or the employee
spouse earned a relatively low rate of pay. This method also may be
appropriate if both spouses have parallel careers and their pension benefits
are of near-equal value. I
H , 909 P.2d 525, 540 (Colo. 1995).

2.

. NPV might prove particularly attractive in those
cases in which the trial court believes that the risks of total forfeiture of
the pension rights are so remote that it would be appropriate to fix a
present value and distribute a portion thereof to the nonpensioner spouse."
I
G
, 745 P.2d 661, 666 (Colo. 1987)

3. I
A
. If, however, the circumstances do
not warrant immediate distribution because there are insufficient assets in
the estate to permit offset, or the present value of the future benefit is too
difficult to ascertain, the trial court may find it necessary to utilize either
the deferred distribution or the reserve jurisdiction method. I
H ,
909 P.2d 525, 540 (Colo. 1995).
4. A
A
. In I
J
, 950 P.2d 624 (Colo.App. 1997),
competing experts valued same PERA at $58K and $190K. Court rejected
trial judge using subtraction method , whereby marital portion is
difference in NPV at divorce vs NPV at time of marriage.
5. C
D
D
. Court approved using
NPV for low-value PERA, coverture for higher-value CSRS. I
K ,
912 P.2d 545 (Colo. 1996).
B. Must Consider Risk of Forfeiture. I
G
, 745 P.2d 661, 666 (Colo. 1987),
I
, 746 P.2d 1346, 1349 (Colo. 1987).
C. Order NPV Over Objection of Other Part ? Authorized by I
-C
, 7 P.3d 992 (Colo.App. 1999). However, employee was
retirement-eligible, parties stipulated to joint CPA to do NPV calculation, and
employee did not dispute value.
IX.

Valuation Process
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A. Documents Required
1. A letter from the pension administrator (or plan) showing the participant's
earliest unreduced monthly benefit in single life form, assuming employment
would terminate on the date of permanent orders, or as of the current date if
the permanent orders date is unknown.
2. PERA - Authorization to Release Information in a Divorce Matter
3. For a participant in pay status, a statement of monthly benefits is sufficient.
4. A copy of the Summary Plan Description for the pension plan and any other
booklets of descriptive documents provided to employees regarding the
pension (Applicable to Private Plans).
5. Participant's date of marriage, date of birth and date of hire.
B. Timing - Valuations can usually be completed within a week of receiving the
required documentation.
C. Assumptions Regarding Pension Benefits

1. What do ou value? Value is not nominal account value, but value of
future income stream. IRM Nordahl, 834 P.2d 838 (App. 1992) regarding
how to value the PERA account. NOT JUST CONTRIBS! PERA value error to just use contributions. IRM Kelm, 912 P.2d 545 (Colo. 1996). See
also IRM In re Zappanti, 80 P.3d 889 (Colo. App. 2003).
2. Earliest Unreduced Monthl Benefit I
, 834 P.2d 838 (App.
1992) We will presume that the employee-spouse will retire on the
earliest date upon which the employee-spouse can retire with a normal
retirement and a full pension. This does not affect the right of the
employee-spouse to voluntarily choose to retire at any time either before
or after that date. It merely serves to fix the non-employee spouse s
interest in the marital portion of the employee-spouse s pension as of the
date of the dissolution.
3. Appropriate Time Period I
J
, 950 P.2d 624 (Colo.App. 1997)
outright rejected the subtraction method. In James, one party used the
subtraction method which resulted in a marital value equal to nearly half
of the value of pension despite the length of the marriage being 4 years,
and the participant contributing to the pension for 28 years prior to the
marriage. This was due to the vast increase in the value of the pension at
the end of the participant s career.
a) Where are the parties in their ork life
(1) If the participant is planning on taking a higher paying job
in the future to increase retirement earnings, it may benefit
the participant to use the net present value.
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(2) If they are planning on retiring earlier than the earliest
unreduced retirement date, then dividing is better for the
participant.
4. Post-Dissolution Enhancements
a) IRM Kelm - By utilizing only the benefits that had been earned as
of the valuation date (or date of dissolution) any post-marital
enhancements to the pension are treated as separate property.
b) Also held that the wife's share of the death benefit of the
participant should be equal to the coverture fraction as if he
survived to receive the retirement benefit.
D. Valuation Inputs
1.

Life E pectanc CRS 13-25-102
a) We use the U.S. Census Bureau, Statistical Abstract of the United
States: 2012 Table 107. Expectation of Life and Expected Death
by Race, Sex and Age: 2008
b) What if a person likely won t make it to the expected age? We
would request documentation from a medical professional
regarding life expectancy.

2. Discount Rate
a) Value Represents the amount that would need to be invested today
in order to generate the amount of funds required to pay out the
marital portion of all projected future benefits during the
participant s statistical life expectancy, utilizing an investment with
risks equivalent to those of the underlying benefit.
b) Risk Free Rate - Typically in the range of 1.5% to 2.5%. We use
current yields for 20 yr. Treasurys.
c) Used to account for risk of benefits changing or decreasing before
receiving them.
d) Lower risk for public vs private pension plans.
e) Private pensions are backstopped by Pension Benefit Guaranty
Corporation
f) Increased risk if benefits won t be received until very far into the
future.
g) Due to the low interest rate environment, pension values are high,
so the participant is buying out their spouse for top dollar.
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3. Cost of Living Increase
a) FERS, CSRS and Military Pensions all use the same increase as
social security, based on CPI-W
(1) 5.9% in 2021, the highest increase since 1982
(2) Good argument for using the average
b) PERA
(1) Parties are eligible to receive an annual increase after 36
months of commencing benefits.
(2) The amount of increase is based on CPI-W but is capped
based on financial reports funding goals determined by the
law.
(3) Year over year increases can not exceed .25% and are
capped at 2%. Is PERA is ahead of schedule on reaching
the full funding goal.
(4) If the plan is behind schedule reaching the full funding goal
AI can be decreased by up to .255 not to be reduced below
.5%
c) Private Pensions
(1) Cost of Living increases are outlined in the Plan Summary.
(2) Many private plans do not have COLA s

Public Retirement Plans - 034

19CA0005 Marriage of Wood 12-12-2019
COLORADO COURT OF APPEALS

DATE FILED: December 12, 2019
CASE NUMBER: 2019CA5

Court of Appeals No. 19CA0005
Arapahoe County District Court No. 17DR30591
Honorable Charles M. Pratt, Judge
In re the Marriage of
Jenna Marie Koch,
Appellant,
and
Corey Lewis Wood,
Appellee.
JUDGMENT AFFIRMED IN PART, REVERSED IN PART,
AND CASE REMANDED WITH DIRECTIONS
Division III
Opinion by JUDGE GRAHAM*
Webb and Lipinsky, JJ., concur
NOT PUBLISHED PURSUANT TO C.A.R. 35(e)
Announced December 12, 2019
Griffiths Law PC, Jennifer I. Holt, Lone Tree, Colorado, for Appellant
Frost & Beck PC, Christelle C. Beck, Leslie A. Frost, Centennial, Colorado, for
Appellee
*Sitting by assignment of the Chief Justice under provisions of Colo. Const. art.
VI, § 5(3), and § 24-51-1105, C.R.S. 2019.

1

¶1

In this dissolution of marriage proceeding, Jenna Marie Koch

(mother) appeals from the district court’s permanent orders, its
amended permanent orders, and permanent orders entered after
C.R.C.P. 59 and 60 reconsideration. We affirm the court’s property
division, but reverse the allocation of parental responsibilities, the
child support order, and the maintenance award. We remand the
case for the court to reconsider those issues.
I. Background
¶2

Mother and Corey Lewis Wood (father) were married in 2004.

Father, a Marine, was deployed shortly after the marriage. He
returned to California (where mother was living) after his
deployment, and the parties moved into a condominium that
mother bought with her inheritance and her parents’ assistance.
¶3

In 2006, father and mother moved to South Carolina. The

parties kept the California condominium as a rental and moved into
a home that mother’s parents purchased for them.
¶4

Father left the Marines in 2010, but the parties remained in

South Carolina where their first child was born in 2013. The
parties then moved to Colorado, where they had their second child.
Father moved out of the marital home in 2017.
1

¶5

At the time of the permanent orders hearing, both parties were

employed — father worked as an air traffic controller and mother
worked at a trucking company and gym. They sold the California
and South Carolina properties and placed the net proceeds into
escrow.
¶6

A court-appointed parental responsibilities evaluation was

completed, though the parties continued to share equal parenting
time and decision-making responsibilities. The parties’ joint trial
management certificates and transcripts of the permanent orders
hearing show that they disputed nearly every issue presented for
the court’s resolution.
¶7

In its extensive written permanent orders, the district court

ordered the parties to continue with equal parenting time and
decision-making, the latter over mother’s objection. The court
divided the parties’ marital property equitably, but not equally;
ordered father to pay monthly child support; ordered father to pay
monthly maintenance for seventy-two months; and required both
parties to pay their own attorney fees. The court amended its
permanent orders on request of the parties, and again in response
to the parties’ motions for post-trial relief under C.R.C.P. 59 and 60.
2

II. Allocation of Parental Responsibilities
¶8

We agree with mother’s contention that the district court failed

to make factual findings in applying section 14-10-124(1.5), C.R.S.
2019, to the facts and remand the court’s allocation of parental
responsibilities for further findings.
¶9

Section 14-10-124(1.5) requires a court to allocate parenting

time and decision-making responsibilities in accordance with the
children’s best interests. See also § 14-10-123.4(1)(a), C.R.S. 2019
(children have the right to have parental responsibilities determined
based upon their best interests). In doing so, the court must
consider all relevant factors including, for parenting time, the nine
factors prescribed in section 14-10-124(1.5)(a), and, for
decision-making, the three factors prescribed in section
14-10-124(1.5)(b).
¶ 10

An allocation of parental responsibilities is generally a matter

within the sound discretion of the district court, and when there is
record support for its findings, the court’s resolution of conflicting
evidence is binding on review. In re Parental Responsibilities
Concerning B.R.D., 2012 COA 63, ¶ 15. We exercise every

3

presumption in favor of upholding its decision. In re Marriage of
Hatton, 160 P.3d 326, 330 (Colo. App. 2007).
¶ 11

Here, the court listed all twelve of the statutory factors

relevant to an allocation of parental responsibilities and commented
that it “wishes to explain its findings and analysis with regard to
each statutory factor.” However, the court made no factual findings
to support these factors or the resulting parenting time and
decision-making orders. While it is not necessary that a district
court make specific findings on each and every factor included in
the statute, there must be sufficient factual findings to enable us to
understand the basis of its order and determine which factors the
court deemed pertinent. In re Marriage of Garst, 955 P.2d 1056,
1058 (Colo. App. 1998). There must also be factual findings which
establish that the decision is supported by competent evidence. In
re Marriage of Rodrick, 176 P.3d 806, 813 (Colo. App. 2007).
¶ 12

Here the absence of any factual findings to support its orders

thwarts our ability to review the basis for the court’s parenting time
and decision-making decisions and, consequently, we are unable to
meaningfully resolve mother’s specific contentions. We therefore
reverse the allocation of parental responsibilities and remand for
4

the district court to make factual findings and conclusions of law
sufficient to support its orders. See In re Marriage of Goodbinder,
119 P.3d 584, 587 (Colo. App. 2005) (requiring remand where
district court did not include in its order any factual findings or
legal conclusions that would enable appellate court to understand
the basis of its order and, accordingly, whether the court abused its
discretion).
¶ 13

Because the permanent orders were entered more than one

year ago, on remand, the district court should receive additional
evidence concerning the children’s current circumstances. See In re
Parental Responsibilities Concerning M.W., 2012 COA 162, ¶ 27.
III. Child Support Order
¶ 14

Having reversed the allocation of parental responsibilities, we

must also reverse the child support order and direct the district
court to enter a new order based on the parenting time schedule,
See In re Marriage of Emerson, 77 P.3d 923, 926 (Colo. App. 2003)
(child support orders depend on the number of overnights
attributed to each parent), allowing the parties to present evidence
of their current financial circumstances. See In re Marriage of
Salby, 126 P.3d 291, 301 (Colo. App. 2005) (requiring the court to
5

give the parties on remand a full opportunity to present all relevant
evidence concerning their incomes for child support); In re Marriage
of Berry, 660 P.2d 512, 513 (Colo. App. 1983) (court must consider
the children’s financial needs on remand).
¶ 15

Mother’s child support contentions may also arise on remand,

so we address those here. Mother is correct that the net child care
costs she (or father) may incur due to employment “shall” be added
to the basic child support obligation and divided between them in
proportion to their adjusted gross incomes. See § 14-10-115(9),
C.R.S. 2019; In re Marriage of Connerton, 260 P.3d 62, 67 (Colo.
App. 2010) (child care expenses include only those costs a parent
actually incurs).
¶ 16

Although the federal legislation known as the “Tax Cuts and

Jobs Act” reduced the child dependency exemption to $0 starting in
2018, section 14-10-115(12) continues to exist as part of the child
support statute, and it requires the court to allocate the child tax
dependency between the parents in proportion to the costs of
raising the children. See S.F.E. in Interest of T.I.E., 981 P.2d 642,
648 (Colo. App. 1998); see also 19 Frank L. McGuane, Jr. &
Kathleen A. Hogan, Colorado Practice Series, Family Law & Practice
6

§ 26:29, Westlaw (2d ed. database updated May 2019) (“Despite the
IRS presumption and regulations it has long been established in
Colorado that the district court has the authority to designate the
parent who may claim the federal income tax exemption for a
child.”). The district court has no choice but to apply the provisions
of an existing statute. Huydts v. Dixon, 199 Colo. 260, 264, 606
P.2d 1303, 1306 (1980).
IV. Property Division
¶ 17

Mother contends that the district court failed to make

adequate findings to support its property division, which she
contends is inequitable. We disagree.
A. Appellate Standard of Review
¶ 18

A district court has broad discretion to enter a just and

equitable division of marital property. See § 14-10-113(1), C.R.S.
2019; In re Marriage of Antuna, 8 P.3d 589, 594 (Colo. App. 2000).
The key consideration in dividing the marital property is fairness,
not mathematical precision. In re Marriage of Gallo, 752 P.2d 47,
55 (Colo. 1988).
¶ 19

What is equitable depends on the facts and circumstances of

each case, see In re Marriage of Balanson, 25 P.3d 28, 35 (Colo.
7

2001), which means the court must consider all relevant factors,
including the parties’ economic circumstances. See In re Marriage
of Cardona, 2014 CO 3, ¶ 11.
¶ 20

A property division that is supported by competent evidence

will not be disturbed on review absent an abuse of discretion. See
id.; see also In re Marriage of Goldin, 923 P.2d 376, 381 (Colo. App.
1996). An abuse of discretion occurs where the court’s decision is
manifestly arbitrary, unreasonable, or unfair. Ferrer v. Okbamicael,
2017 CO 14M, ¶ 53.
B. FERS Defined Benefit Retirement Account
¶ 21

Mother contends that the court erred by failing to value and

divide father’s FERS defined benefit retirement plan. Given the
absence of evidence to establish any FERS valuation, we disagree.
¶ 22

Father testified that he had three retirement accounts: a Thrift

Savings Plan FERS 401(k), a Thrift Savings Plan Ready Reserve,
and a Thrift Savings Plan FERS defined benefit retirement account.
The court awarded father the 401(k), awarded mother the Ready
Reserve account, and concluded that the FERS retirement account
“shall not be divided.” In its post-trial order, the court clarified that
this last decision was “intentional” and meant “to achieve a fair and
8

equitable resolution without the need to divide this particular
account.”
¶ 23

Father agreed that a FERS retirement contribution was

withheld from his paycheck; however, he was unable to place a
value on the defined benefit retirement account. Father testified
that there was no bank account or monthly statement for the
account, and that no one from the Department of Transportation,
the Federal Aviation Administration, or his local human resources
could provide him with relevant documentation. Mother argued
that because father contributed to and would eventually receive a
monthly retirement benefit from a FERS defined benefit plan, the
court should divide that asset equally, regardless that there was
“nothing whatsoever” to show the value of that plan.
¶ 24

A district court is required to find the approximate current

value of all property owned by the parties. In re Marriage of
Zappanti, 80 P.3d 889, 892 (Colo. App. 2003). But when no
evidence of the value of a particular asset is presented, there is no
error in the court’s failure to include that asset in the property
division. Salby, 126 P.3d at 296; In re Marriage of Page, 70 P.3d
579, 582 (Colo. App. 2003). Without any evidence to show the
9

value of father’s FERS defined benefit retirement account, the court
did not err in failing to value or divide it. See Zappanti, 80 P.3d at
892 (district court fulfills its obligation to value property by relying
on the only evidence available to it); see also Salby, 126 P.3d at
296.
C. Conflicting Orders
¶ 25

Mother contends that there is a conflict between the court’s

written orders and property division spreadsheet concerning her
share of the Ready Reserve account. Any such conflict presents no
basis on which to reverse.
¶ 26

Father testified that the Ready Reserve account was worth

$45,352. The district court allocated the account to mother as her
property in its written permanent orders. In its spreadsheet
calculations, however, the court allocated $32,676 of the account to
mother and the remaining $12,676 to father.
¶ 27

We agree that the court’s written order and spreadsheet

calculations conflict. But it appears from the written order that the
court intended for the parties to refer to the spreadsheet for the
property division. The court explained that it had created a
“modified property division spreadsheet” specifically to resolve the
10

allocation of marital assets and debts. So while we agree that the
allocation of the Ready Reserve account in the written order
conflicts with the proportional award reflected in the spreadsheet,
we may presume that the court’s spreadsheet better reflects its
intended property division.
¶ 28

Alternatively, mother argues that the allocation of the Ready

Reserve account in the spreadsheet leads to father receiving a
“lopsided” share of the overall retirement accounts — $188,692.39
to mother’s $82,378. We agree that the division looks inequitable
on its face. Yet, the allocation of the retirement accounts does not
render the entire property division reversible, because the
retirement accounts make up only a portion of the parties’ overall
marital estate. The court explained that its intention was to
effectuate an equitable, but not equal, property division. Its
spreadsheet shows that it accomplished that objective, awarding
mother forty-eight percent of the overall net marital assets and
none of the marital debt.
D. Mother’s Contributions to the Marital Estate
¶ 29

Mother contends that the court erred by failing to credit her

for the contributions she and her family made to the marital estate.
11

To be clear, in her brief mother does not dispute that these
contributions were a gift to the marital estate, and she does not
argue that she is entitled to more marital property or an offset of
marital property because of them. She argues only that there is no
way to tell from the order whether the court “[gave] consideration to
those very substantial gifts.”
¶ 30

True, the court did not specifically address “[t]he contribution

of each spouse to the acquisition of the marital property, including
the contribution of a spouse as homemaker.” § 14-10-113(1)(a).
But it did not have to. See In re Marriage of Powell, 220 P.3d 952,
959 (Colo. App. 2009) (district court need not make specific findings
on each factor relevant to the property division). We may presume
that the court considered the evidence mother presented on this
issue, see In re Marriage of Udis, 780 P.2d 499, 504 (Colo. 1989),
but determined that it did not weigh heavily as a factor when
determining an equitable property division. See In re Marriage of
Burford, 26 P.3d 550, 556 (Colo. App. 2001) (“The weighing of the
factors listed in § 14-10-113(1) is within the sound discretion of the
trial court.”); Rieger v. Christensen, 529 P.2d 1362, 1364 (Colo. App.
1974) (not published pursuant to C.A.R. 35(f)) (“The efforts of the
12

respective parties in accumulating wealth is only one of many
factors that are relevant in the division of marital partners’
property.”).
E. Allocation of Marital Funds Used by Mother
¶ 31

Mother contends that the court erred by allocating to her the

$49,547.96 of marital funds she used to repay her parents during
the proceedings. She also contends that the court erred by
allocating to her the $12,375 escrow account, arguing that the
amount had diminished to $2061.40 by the hearing date. We
discern no abuse of discretion in either allocation.
1. $49,547.96 for Educational Loans
¶ 32

Maternal grandmother testified that she loaned mother

approximately $35,000 for educational expenses and tuition she
incurred between 2003 and 2010. Maternal grandmother did not
require mother to sign a promissory note contemporaneous with the
loan.
¶ 33

Just before serving father with a copy of the dissolution

petition, mother withdrew $34,547.96 from a marital account and
used it to repay maternal grandmother. Mother testified that she
chose to repay this loan during the proceedings because it was
13

“embarrassing” that her parents had loaned her so much money
during the marriage.
¶ 34

The court acknowledged mother’s explanation but found that

she did not offer credible testimony “with regard to the necessity of
the timing and repayment of the student loan.” This credibility
determination, and the court’s conclusion that mother did not
demonstrate a need for the $49,547.96, were decisions within the
court’s broad discretion. See People in Interest of A.J.L., 243 P.3d
244, 249-50 (Colo. 2010) (“The credibility of witnesses, the
sufficiency, probative value, and weight of the evidence, and the
inferences and conclusions to be drawn from it are within the
[district] court’s discretion.”); see also In re Marriage of Martinez, 77
P.3d 827, 831 (Colo. App. 2003) (trial court was free to disbelieve
the husband’s testimony that his expenditures were legitimate). So
too was the court’s decision to allocate the entire $49,547.96 to
mother, because the court has discretion to consider “economic
fault” when dividing a marital estate. See In re Marriage of
Jorgenson, 143 P.3d 1169, 1173 (Colo. App. 2006) (noting that
district court on remand could assign husband sole responsibility

14

for a lease liability because husband’s decision to stop making lease
payments constituted economic fault).
¶ 35

We reject mother’s argument that the court lacked authority to

allocate this amount to her without a dissipation finding, as
dissipation is just one form of economic fault. See In re Marriage of
Lockwood, 971 P.2d 264, 267 (Colo. App. 1998) (concluding that
district court could not value property at any date other than the
date of decree without “a finding of dissipation or other economic
fault”) (emphasis added).
2. $12,375 for Attorney Fees
¶ 36

Maternal grandmother loaned mother $45,000 for her attorney

fees, including the $15,000 retainer that mother charged on a credit
card in maternal grandmother’s name.
¶ 37

Just before serving the petition on father, mother used

$15,000 from a marital account to pay maternal grandmother’s
credit card account. Mother then repaid maternal grandmother an
additional $8500 on two promissory notes she executed one month
into the dissolution proceedings. At the hearing, maternal
grandmother and father both testified that mother’s attorney’s

15

escrow account still held $12,375. Mother did not provide any
evidence to the contrary.
¶ 38

Since the escrow funds went to pay mother’s attorney, the

court’s allocation of the escrow account to her was consistent with
its decision that each party should pay his or her own attorney fees.
To be sure, as the court noted, it could have allocated the escrow
account and attorney fees debts separately, but it chose not to
because “the end result would have been, at most, a small
percentage swing in one direction or the other.” See In re Marriage
of Lafaye, 89 P.3d 455, 462 (Colo. App. 2003) (mechanism to divide
property is within the court’s discretion). Mother has not
persuaded us that this allocation is an abuse of discretion or
otherwise requires reversal.
¶ 39

Insofar as mother argues that the account was not worth

$12,375 as of the hearing date, she did not offer a different
valuation to the court. Thus, we see no abuse of discretion in the
court’s finding that it was worth $12,375. See Zappanti, 80 P.3d at
892.
¶ 40

In sum, we uphold the property division.

16

V. Maintenance Award
¶ 41

Mother contends that the court failed to make sufficient

findings to explain the basis for father’s income calculation and the
reduction in her maintenance award after the first thirty-six
months. In light of the court’s amendment to father’s income on
reconsideration, we are unable to resolve these specific contentions
and must reverse and remand the maintenance award for
reconsideration.
¶ 42

When addressing a maintenance request, the district court, as

relevant here, must make written or oral findings concerning the
amount of each party’s gross income. § 14-10-114(3)(a)(I)(A), C.R.S.
2019. The court must consider the statutory guideline amount and
term of maintenance based on the duration of the marriage and the
parties’ combined gross incomes. § 14-10-114(3)(a)(II).
¶ 43

Initially, the court calculated father’s monthly income at

$15,773 and mother’s at $3764. “Based on these incomes,” the
court determined that mother should receive $3000 of monthly
maintenance for thirty-six months, followed by $1500 per month for
an additional thirty-six months.
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¶ 44

However, in response to the parties’ post-trial motions, the

court reduced father’s monthly income from $15,773 to $13,660.23.
The court did not thereafter recalculate the maintenance award to
account for this $2112 reduction in father’s income. Nor did the
court make findings to explain why the existing maintenance award
“[b]ased on” father’s higher income remained appropriate after the
income reduction. We are therefore unable to tell whether the
existing maintenance award, premised on father’s higher income, is
“fair and equitable.” § 14-10-114(3)(e) (requiring court to make
specific written or oral findings in support of the amount and term
of maintenance awarded). We reverse the maintenance award and
remand for the court to recalculate it based on the parties’ incomes.
¶ 45

The court must allow the parties to present additional

evidence on remand concerning the parties’ respective finances,
because maintenance is based on their financial situations when
such orders are entered. See In re Marriage of Kann, 2017 COA 94,
¶ 79.
VI. Conclusion
¶ 46

Those portions of the judgment allocating parental

responsibilities and calculating child support and maintenance are
18

reversed, and the case is remanded for further proceedings as
directed herein. In all other respects, the judgment is affirmed.
¶ 47

The existing parenting time, decision-making, child support,

and maintenance orders will remain in place pending entry of new
orders.
JUDGE WEBB and JUDGE LIPINSKY concur.
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1. Husband/Wife (hereinafter member for the purposes of this section) has served in the
U.S. armed forces, and may be entitled to receive a military retirement, which is subject
to division per Colorado law and 10 U.S. Code 1408(a). This Court has jurisdiction to
divide the retirement because member consented to jurisdiction **OR resides in and
maintains Colorado as *** /
legal domicile. At all times member s applicable rights
under the Servicemembers Civil Relief Act have been respected.
2. The marital share of the military retirement is _______%, calculated as follows:
*** da s/months/points overlapping marriage & military service
-------------------------------------------------------------------------------*** da s/months/points of service through date of decree/retirement
3. Husband/Wife (hereinafter former spouse for purposes of this section) is awarded
one-half of the marital share, or
%, plus the Cost of Living Adjustments (COLAs)
granted to retirees after the date of the decree. Former spouse is awarded a
of the retirement, and any references herein to specific dollar amount are solely
estimates for planning purposes, and shall
be construed as an award of a fixed dollar
amount.
4. Former spouse is entitled to a share of the actual disposable retired pay received, whether
active duty or reserve, and is not entitled to retirement if none is received. Days and
reserve retirement points are interchangeable on a point-per-day basis, and to the extent
points are referenced but member receives an active duty retirement, such points shall be
treated as days, and to the extent days are referenced but member receives a reserve
retirement, such days shall be treated as points.
5. On the date of the decree, member s high-3 pay was $_____ and member had the
rank/pay grade of ______, with ______ years/months of creditable service. Former
spouse s share is the percentage defined above multiplied by the disposable retired pay
member would be entitled to receive if member retired with this pay and creditable
service, plus COLAs. NOTE - STRICTLY SPEAKING, SHOULD NOT BE
NECESSARY, AND IF MEMBER WAS LONG RETIRED, IT S HARD TO
CALCULATE. BUT I VE HEARD OF DFAS REJECTING ORDERS WHICH
DON T INCLUDE THIS, EVEN FOR RETIREES.
6. NOT YET RETIRED. Member shall advise former spouse of a retirement or separation
from the military or from active duty at least 90 days in advance. Within 14 days of
receipt, member shall provide former spouse with a copy of all pertinent documents,
including 20-year letter, retirement/separation orders, memorandum of release from
active duty, DD214, Retiree Account Statement, Statement of Service, chronological
statement of retirement points, VA disability determinations, retirement estimates,
documents reflecting separation or other pay received in lieu of retirement, etc.
7. ALREADY RETIRED: Former spouse s share of the military retirement is calculated by
multiplying former spouse s percentage defined above by member s disposable retired
pay, which is presently $_____/mo. Former spouse s share is about $_____/mo.

2

8. Former spouse s share of the military retirement is reportable as income to former spouse,
and deductible from member s income for tax purposes. Any retirement payments which
member makes directly to the former spouse shall be based upon the pre-tax disposable
retired pay.
9. MORE THAN 10 YRS OVERLAP. Because the parties were married on
______________, they have more than 10 years of marriage overlapping the military
service and former spouse shall receive direct payment from DFAS, pursuant to 10
U.S.C.
1408(d). Former spouse shall promptly apply to the Defense Finance and
Accounting Service (DFAS) for *** /
share of the military retirement, utilizing DD
Form 2293, or any other necessary form. Payment of the retirement remains member s
obligation, and member shall pay former spouse s share of the disposable retired pay to
former spouse within 5 days of member receipt of a payment which includes the share
that was owing to former spouse.
10. FEWER THAN 10 YRS OVERLAP. Because the parties do not have more than 10 years
of marriage overlapping member s military service, member shall pay former spouse s
share directly to former spouse within 5 days of receipt of each payment.
11. Within 14 days of any change to the disposable retired pay, member shall provide former
spouse with the Retiree Account Statement, VA documents, or any other documents
relevant to the change. This does not apply to annual COLAs if DFAS is directly paying
former spouse s share of the retirement.
12. Pursuant to 5 U.S.C. 552a(b)(11), this Order is a continuing court order directing DFAS
to provide to former spouse upon request all information pertaining to member s
retirement, including amounts, dates of service, and periodic Retiree Account Statements.
Should DFAS or another agency require any further release for such information, member
shall provide an executed release to former spouse within 14 days of former spouse
sending such release to member.
13. The Court retains jurisdiction to implement and enforce the division of retirement as set
forth herein, including entering appropriate orders should member receive financial
benefits in lieu of some or all of the military retirement, merges the military retirement
credit into another retirement such as FERS, participates in any program which either
makes lump sum payments, or reduces the retirement available for division, or for any
other reason where indemnity is not prohibited by law.
14. ALREADY RETIRED & SELECTED SPOUSE SBP COVERAGE. Member
previously elected Survivor Benefit Plan or Reserve Component Survivor Benefit Plan
(hereinafter SBP ) to protect former spouse s share of the retirement in the event of
member s death. Within 60 days, member shall convert such coverage by designating
former spouse as former spouse beneficiary , and provide to former spouse proof of
enrollment, and any other forms pertaining to SBP within 30 days of receipt or execution.
NOTE - DEADLINE TO CONVERT SPOUSE TO FORMER SPOUSE COVERAGE
IS 1 YEAR AFTER ORDER.

15. NOT YET RETIRED. Prior to retirement, member shall make an irrevocable election to
participate in the Survivor Benefit Plan (SBP), designating former spouse as the former
spouse beneficiary for an annuity which pays an amount not less than former spouse s
share of the retirement. If in the reserves, member shall participate in the Reserve
Component Survivor Benefit Plan, electing Option C (Immediate Annuity) within 90
days of receiving the 20-year letter of entitlement to Reserve retirement pay. Member
shall provide former spouse proof of enrollment, and any other forms pertaining to SBP
within 30 days of receipt or execution.
16. The parties shall divide equally the costs of the SBP, and to the extent member is assessed
any greater portion by DFAS, former spouse shall compensate member for the difference
every six months.
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th the upreme Court, th n the t me perm tted b C.A.R. (b), ll also sta the
mandate unt l the upreme Court has ruled on the Pet t on.
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¶1

Tametra Copeland (wife) appeals the property division entered

as part of the final order dissolving her marriage to Kenneth
Copeland (husband). Specifically, she challenges the court’s legal
conclusion that military disability benefits may not be equitably
considered in the court’s property division. Because we discern no
legal error, we affirm the judgment and remand for the district court
to consider wife’s appellate attorney fees request.
I. Relevant Facts
¶2

When the parties divorced, wife had worked thirteen years for

the federal government and was eligible to receive a federal
employee retirement system (FERS) pension in seven years.
Husband was discharged from the military, and was receiving
monthly disability benefits, but no retirement pay.
¶3

The parties agreed on how to divide most of their marital

property, with wife netting $15,000 and husband $5000. Both
parties waived maintenance. They disputed the division of wife’s
FERS pension and husband’s military disability benefits.
¶4

Following briefing on these two issues, the court found, under

Howell v. Howell, 581 U.S. ___, 137 S. Ct. 1400 (2017) and Tozer v.
Tozer, 2017 COA 151, ¶ 21, that it could not consider husband’s
1

military disability benefits in the marital property division, nor
could it award wife all of her FERS pension as an offset to the
disability pay. Instead, the court considered the stipulated property
agreement and divided the FERS pension equitably between the
parties. Further, recognizing that it could consider “all equitable
circumstances,” the court rejected the parties’ maintenance waivers
and instead, awarded wife $1 per month so that it could retain
jurisdiction to reconsider maintenance once the parties began
receiving their FERS payouts.
II. Military Disability Benefits
¶5

Wife concedes that the court correctly determined that it could

not divide husband’s military disability benefits as marital property.
See id. at ___, 137 S. Ct. at 1402 (military disability benefits may
not be divided as marital property); see also In re Marriage of Tozer,
2017 COA 151, ¶ 21 (same). Nevertheless, she argues that the
court should have exercised its equitable power to consider
husband’s military disability benefits as an economic circumstance
when dividing the marital estate. In essence, she argues that the
court should have awarded her 100% of the FERS pension to
compensate her for not receiving any share of husband’s military
2

disability benefits. Because the same body of law that prohibits
state courts from dividing military disability benefits in a property
award also precludes them from equitably considering those
disability benefits in dividing marital property, we disagree and
affirm the court’s judgment.
A.
¶6

Standard of Review and Law

Although state law historically controls domestic relations,

Hisquierdo v. Hisquierdo, 439 U.S. 572, 581 (1979) the Uniformed
Services Former Spouses’ Protection Act (USFSPA), 10 U.S.C. §
1408 (2018), represents “one of those rare instances where
Congress has directly and specifically legislated in the area of
domestic relations.” Mansell v. Mansell, 490 U.S. 581, 587 (1989).
The USFSPA permits state courts to equitably divide “disposable
retired pay,” 10 U.S.C. § 1408(c)(1), but it specifically excludes
military retirement pay waived in order to receive veterans’
disability payments. 1 § 1408(a)(4)(B).

A veteran may choose to waive military retirement pay to receive
comparable military disability benefits when the veteran qualifies to
receive disability. This decision may reduce the amount a nonmilitary spouse receives in the property division.

1

3

¶7

Seven years after Congress enacted the USFSPA, the United

States Supreme Court interpreted it in a dissolution case where the
decree effectively divided a veteran’s disability benefits as part of the
property settlement. Mansell v. Mansell, 490 U.S. 581 (1989). In
Mansell, husband sought to modify the divorce decree, which
ordered him to pay wife 50% of his total military retired pay,
“including that portion of retirement pay waived so that [he] could
receive disability benefits.” 490 U.S. at 586. California courts had
interpreted the USFSPA as allowing state courts to treat military
disability benefits as community property and denied husband’s
request. Id. at 586-87. The United States Supreme Court reversed
and held that the USFSPA preempted state court laws permitting
the equitable distribution of military disability benefits. Id. at 594.
Thus, in divorce cases where military retirement pay is waived to
receive veterans’ disability benefits, Mansell holds that the USFSPA
does not grant state courts the power to treat military disability
benefits as property subject to division on dissolution. Id. at 595.
¶8

In the wake of Mansell, some state courts began ordering the

military spouse to indemnify or reimburse the former spouse for a
reduction in military retired pay received when the retiree elected to
4

receive disability compensation. See Brentley Tanner & Amelia
Kays, Winds of Change: New Rules For Dividing the Military Pension
at Divorce, 30 J. Am. Acad. Matrim. Law. 491, 499 n.22 (2018)
(listing cases). “The principal reason the state courts have given for
ordering reimbursement or indemnification is that they wish to
restore the amount previously awarded as community property.”
Howell, 581 U.S. at ___, 137 S. Ct. at 1406.
¶9

In response, the Supreme Court granted certiorari in Howell to

resolve the conflicting state court decisions. Id. at ___, 137 S. Ct. at
1404-05 (listing cases). In Howell, the parties’ dissolution decree
provided that the wife would receive 50% of husband’s future
military retirement benefits as her sole and separate property. Id.
at ___, 137 S. Ct. at 1404. One year later, the husband retired, and
the wife began receiving half of his military retirement pay. Id.
Thirteen years later, the husband was found partially disabled, and
he elected to waive part of his military retirement pay to receive
disability benefits. Id. Because husband’s waiver decision
decreased wife’s share of his retirement pay, the Arizona family
court granted wife’s request to enforce the full amount in the decree

5

and ordered husband to pay wife her full 50% share “without regard
for the disability.” Id. The Arizona Supreme Court agreed. Id.
¶ 10

In reversing, Howell reaffirmed the Mansell holding that

federal law preempts the states from treating waived military retired
pay as divisible community property. Id. at ____, 137 S. Ct. at
1405. The Court held that “[r]egardless of their form, such
reimbursement and indemnification orders displace the federal rule
and stand as an obstacle to the accomplishment and execution of
the purposes and objectives of Congress.” Id. at ___, 137 S. Ct. at
1406. Thus, the Court held that orders for indemnification or
reimbursement are likewise preempted. Id.
¶ 11

Following Howell, a division of this court considered the

precise issues raised here — whether a court could employ
equitable theories to consider husband’s military disability benefits
in dividing the marital property. Tozer, ¶ 15. Applying Howell, the
division held that “[b]ecause federal law precludes state courts from
dividing military disability benefits as marital property, the district
court did not err in denying wife equitable relief.” Tozer, ¶ 22. In
doing so, it remarked, “The Howell takeaway is clear. Military
retirement disability benefits may not be divided as marital
6

property, and orders crafted under a state court’s equitable
authority to account for the portion of retirement pay lost due to a
veteran’s post-decree election of disability benefits are preempted.”
Tozer, ¶ 21.
B.
¶ 12

Application

Applying Howell and Tozer here, we conclude that husband’s

military disability benefits are not subject to equitable division as
part of the marital estate and that the district court properly
determined that it was preempted from awarding wife 100% of her
FERS pension as an offset to husband’s disability payments.
¶ 13

We are not persuaded by wife’s assertion that the USFSPA

preempts only those orders giving a dollar for dollar offset against
the disability benefits. While the specific indemnification in Howell
“mirror[ed] the waived retirement pay, dollar for dollar,” the Court
concluded that any reimbursement or indemnification orders
“[r]egardless of their form” are preempted. Howell, 581 U.S. at ___,
137 S. Ct. at 1406; see also Tozer, ¶ 21. Thus, courts may not shift
marital property to avoid the requirements of the USFSPA or
Mansell’s holding, nor may they financially compensate a former
spouse for not receiving a share of the military spouse’s disability
7

pay. See Howell, 581 U.S. at ___, 137 S. Ct. at 1406; Tozer, ¶ 21;
see also Dunmore v. Dunmore, 420 P.3d 1187, 1191 & n.2, 1193
(Alaska 2018) (where retirement assets are preempted from division
under federal law, courts may not evade the federal prohibitions
with a larger award of marital property to the other spouse).
¶ 14

We are also not persuaded by wife’s temporal argument that

Howell and Tozer do not control because they involved post-decree
modifications to the property division rather than an initial property
division. Wife cites no authority to support it, nor does she explain
how this temporal difference affects a court’s division of property.
Moreover, Howell reaffirmed Mansell, which considered how to treat
military retirement pay divisible as part of an initial property
division. See Howell, 581 U.S. at ___, 137 S. Ct. at 1405-06. We
infer from the Court’s ratification that it intended Howell to apply
equally to initial property distributions.
¶ 15

However, our conclusion that Howell and Tozer precludes the

court from considering or dividing husband’s military disability
benefits as part of the marital estate does not mean that the court
lacked the authority to consider the equitable circumstances
resulting from the military disability benefits in other contexts. To
8

be sure, Howell stressed that a district court may take account of
military disability benefits when calculating or recalculating the
need for spousal support. See 581 U.S. at ____, 137 S. Ct. at 1406.
That is precisely what the district court did here.
¶ 16

The court refused to accept the parties’ maintenance waivers,

finding that it should consider husband’s military disability benefits
as an equitable circumstance. The court recognized the possible
future inequity that could result from wife receiving only a share of
her FERS pension and husband receiving both a share of wife’s
FERS pension and 100% of his monthly military disability benefits.
Hence, the court determined that it should refuse the parties’
maintenance waivers and reserve jurisdiction over maintenance to
address whether an award would be necessary in the future when
the parties begin receiving their FERS payouts. This was a proper
exercise of discretion under Howell. 137 S. Ct. at 1406. Therefore,
we reject wife’s argument that the court simply “turned a blind eye”
to the economic circumstances existing here.
¶ 17

In sum, we discern no error in the court’s treatment of the

military disability benefits or in its consideration of the benefits as
an economic circumstance for maintenance purposes only.
9

III. Wife’s FERS Pension
¶ 18

Wife next contends that the court erroneously divided her

FERS pension. She concedes that “the court absolutely cannot
divide Husband’s military VA disability between the parties.”
However, she argues that the court “should have awarded Wife her
entire FERS account as that was the equitable way to distribute the
marital estate” by considering husband’s military disability benefits.
She claims that absent this equitable consideration, she will receive
$1012.50 monthly while husband will receive $2262.98 monthly.
In our view, this is simply another way of arguing that the court
should have considered the military disability benefits in its marital
property division — an argument we have already rejected.
¶ 19

The district court must enter a just and equitable division of

marital property. See § 14-10-113(1), C.R.S. 2018. The equitable
division of marital property is a matter within the district court’s
discretion. In re Marriage of Cardona, 2014 CO 3, ¶ 9. In reviewing
a district court’s property division, we recognize that the court has
great latitude to effect an equitable distribution based upon the
facts and circumstances of each case. In re Marriage of Balanson,
25 P.3d 28, 35 (Colo. 2001).
10

¶ 20

However, as explained above, state courts are preempted from

dividing military disability benefits or including such benefits as
part of the equitable distribution of marital property. Instead, they
may retain jurisdiction by awarding spousal maintenance and
adjusting the maintenance award based on the parties’
circumstances.
¶ 21

Here, the court awarded wife $10,000 more in marital property

than husband, and it awarded wife maintenance to retain
jurisdiction over the parties. Accordingly, we discern no error in the
court’s property division. 2 Because the parties do not challenge the
award of maintenance, we do not address it further.
IV. Wife’s Attorney Fees Request
¶ 22

Wife seeks an award of her appellate attorney fees under

section 14-10-119, C.R.S. 2019, arguing that husband has a higher
monthly income. She asserts in her reply brief that husband’s
failure to object in his answer brief entitles her to this award. We

We do not address the order’s silence on the specific percentage of
the marital portion of the pension to be allocated to each party,
because it was not raised. For the same reason, we do not address
the standard under which the parties’ maintenance may be
reviewed in the future.

2

11

reject this assertion, because whether wife is entitled to an award of
appellate attorney fees under section 14-10-119 is a matter within
our discretion. See C.A.R. 39.1.
¶ 23

Nevertheless, we exercise our discretion and remand the issue

to the district court, which is better equipped to resolve the factual
issues regarding the parties’ current financial resources. In re
Marriage of Kann, 2017 COA 94, ¶ 84.
V. Conclusion
¶ 24

The judgment is affirmed, and the case is remanded for the

district court to determine wife’s section 14-10-119 request for
appellate attorney fees.
JUDGE TAUBMAN and JUDGE PAWAR concur.
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(720) 625-5150
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NOTICE CONCERNING ISSUANCE OF THE MANDATE
Pursuant to C.A.R. 41(b), the mandate of the Court of Appeals may issue forty-three
days after entry of the judgment. In worker’s compensation and unemployment
insurance cases, the mandate of the Court of Appeals may issue thirty-one days after
entry of the judgment. Pursuant to C.A.R. 3.4(m), the mandate of the Court of Appeals
may issue twenty-nine days after the entry of the judgment in appeals from
proceedings in dependency or neglect.
Filing of a Petition for Rehearing, within the time permitted by C.A.R. 40, will stay the
mandate until the court has ruled on the petition. Filing a Petition for Writ of Certiorari
with the Supreme Court, within the time permitted by C.A.R. 52(b), will also stay the
mandate until the Supreme Court has ruled on the Petition.

BY THE COURT:

Steven L. Bernard
Chief Judge

DATED: December 27, 2018

Notice to self-represented parties: The Colorado Bar Association
provides free volunteer attorneys in a small number of appellate cases. If
you are representing yourself and meet the CBA low income
qualifications, you may apply to the CBA to see if your case may be
chosen for a free lawyer. Self-represented parties who are interested
should visit the Appellate Pro Bono Program page at
http://www.cobar.org/Portals/COBAR/repository/probono/CBAAppProBo
noProg_PublicInfoApp.pdf

Information on this form is provided to assist individuals in partitioning Railroad Retirement
Act annuities in connection with certain court related property settlements.
1. Annuities under the Railroad Retirement Act are composed of independently calculated
segments known as "tiers". Tier I is calculated using social security benefit formulas and
includes both earnings in the railroad industry and in employment covered by the Social
Security Act. Tier II is based on railroad retirement earnings alone. An employee may
also receive a "supplemental annuity" ranging from $23.00 to $43.00 per month. Finally
certain employees insured under both the Railroad Retirement Act and the Social
Security Act as of 1974 may receive a vested dual benefit component.
2. The United States Supreme Court has previously held that section 14 of the Railroad
Retirement Act (45 U.S.C. § 231m) prohibited a court from awarding one spouse a
property interest in any benefits, whether present or expected in the future, to which the
other spouse may become entitled under the Railroad Retirement Act. Hisquierdo v.
Hisquierdo, 439 U.S. 572 (1979).
However, Public Law 98-76 amended section 14 with respect to benefits payable for
months after August 1983, by adding new section 14(b)(2). The Railroad Retirement
Board (RRB) has published regulations implementing section 14(b)(2) at Title 20 of the
Code of Federal Regulations, Part 295. The RRB will honor a decree of divorce, legal
separation or annulment (or a court-approved property settlement incident to such a
decree) which complies with these regulations. The following provisions in particular are
noteworthy:
a. The decree must be final, and issued in accordance with the laws of the jurisdiction of
that court (20 CFR 295.2).
b. The decree must provide for the division of the employee's benefits under the
Railroad Retirement Act, as distinguished from payments under any private pension
(20 CFR 295.3 (a)(1)).
c. The decree must provide for the division of the employee's benefits as part of a final
disposition of property between the parties, rather than as an award of spousal
support (20 CFR 295.2).
d. The decree must obligate the RRB rather than the employee to make direct
payments to the spouse (20 CFR 295.3(a)).
e. The decree may not divide the tier I amount (20 CFR §§ 295.1(b) and 295.5(a)). The
RRB applies a property award only to the employee's non-Tier I benefits without
regard to the wording of the decree (20 CFR 295.4(b)).
f. The RRB's Office of General Counsel in Chicago must receive a properly worded
decree (20 CFR 295.3(d)).
A decree may state the award as a dollar amount or as a fraction of the employee's
benefits subject to division. The RRB will deduct any amount or fraction allowed under
state law, but the RRB cannot deduct an amount greater than the total benefits subject

to division payable to the employee for any month.
A model paragraph for a decree which complies with the Board's regulations and which
awards to each spouse an equal share of divisible benefits proportionate to the period of
the marriage is as follows:
"(Spouse's name) is awarded, and the Railroad Retirement Board is directed to pay, an interest
in the portion of (Employee's name) benefits under the Railroad Retirement Act ( 45 U.S.C. §
231, et seq.) which may be divided as provided by section 14 of that Act (45 U.S.C. § 231m).
(Spouse's name) share shall be computed by multiplying the divisible portion of (Employee's
name) monthly benefit by a fraction the numerator of which is the number of years (Employee's
name) worked for a railroad employer during the period of the marriage (month/year through
month/year), and the denominator of which shall be (Employee's name) total number of years
employed by a railroad employer at retirement, and then dividing the product by two."

A certified copy of any decree awarding the spouse an interest in the employee's
benefits should be forwarded to: Office of General Counsel, Railroad Retirement Board,
844 North Rush Street, Chicago, Illinois 60611-1275. Any correspondence should refer
to the employee's social security number, and contain the current address of both
parties or their counsel.
3. Previously, an employee had to be entitled to an annuity in order for a partition award to
become payable. Furthermore, payments awarded to a former spouse pursuant to a
property division terminated upon the death of either party, whichever occurred
first. Amended section 5 of the Railroad Retirement Act allows for payment to continue
to the former surviving spouse, unless the court order requires termination upon the
death of the employee.
4. In addition to the above, payments may be made prior to the employee's entitlement to
an annuity. These payments may not begin before the month in which the following
three conditions are met.
.

The employee has completed ten years of railroad service (or five years of railroad
service after December 31, 1995).
a. The former spouse is age 62.
b. The employee also is 62, or if deceased, would have been 62.
Proof of age must be on file with the RRB for both the employee and the spouse.

5. Payments also may be made after the death of the employee. Just as with partition
payments made prior to the employee's entitlement to an annuity, these payments may
not begin before the month in which the following three conditions are:
.

The employee has completed ten years of railroad service (or five years of railroad
service after December 31, 1995).

a. The former spouse is age 62.
b. The employee also is 62, or if deceased, would have been 62.
Proof of age must be on file with the RRB for both the employee and the spouse.
6. The divorced spouse may also be eligible to receive a survivor's benefit under sections
2(c)(4) and 2(d)(1)(v) of the Act (45 U.S.C. §§ 231a(c)(4) and 231a(d)(1)(v)) if the
employee predeceases the former spouse. The estimated amount of this annuity is
equal to the Tier I annuity component minus any social security benefit to which the
divorced spouse may be entitled to receive. Any state court determination as to who is
the surviving divorced spouse would be disregarded by the RRB in their decision as to
who qualifies as a surviving divorced spouse. (20 CFR 295.1 (b).

